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HB 5040 Freedom of Conscience Act
On March 14, HB 5040 (Representative Joe Haveman, R – Holland) –  the “Julea Ward Freedom of Conscience Act,” named after an Eastern Michigan University student who was dismissed from EMU’s school of counseling after she refused to treat a homosexual student – was voted out of the House Education Committee.
It is expected that HB 5040 will be voted out of the House of Representatives next week (the week of June 11).  But it is never too late for MCA members to contact their lawmakers to oppose HB 5040.  Not only does the bill sanction discrimination, but jeopardizes the education and future careers of counseling students across the state.
Juvenile Competence

SB 246 and 247 have, at long last, been passed out of the Senate and on to the House.  These two bills comprise the “juvenile competence” package that has been reported previously.  The bills create standards for assessing juvenile competence to stand trial, including restoration (if possible), mental health professionals qualified to perform restoration, and most importantly, training and qualifications for mental health providers to perform competence assessments.
For at least three years now, one of the biggest battles has been over which mental health professionals are qualified to assess juveniles for competence.  As written, the bills include LPCs in the list of providers able to perform assessments (with a few caveats on specific training programs and coursework).  This has long vexed psychologists and psychiatrists, who insist that LPCs cannot be qualified to perform such assessments because they cannot diagnose or test.  A compromise was drafted long ago which enumerates the specific training and coursework an LPC must have to be qualified to assess competence, as referred above.  This language is attached at the end of the report.

In order to move the bills out of the Senate over objections from psychologists and psychiatrists, one additional phrase was added to the legislation:  “but does not exceed the scope of his or her practice as authorized by state law.”  There was again a move to remove LPCs from the bill, the argument being that by diagnosing and testing, LPCs would be practicing well-outside their scope of practice.  However, the bill sponsor was not convinced LPCs could not do so, but was not willing to allow the bills to languish.  That phrase was suggested by the psychologists, and the sponsor agreed, anticipating that any LPC who wished to offer such assessment services to a court would simply show the judge their qualifications.  Regardless, a judge will ultimately decide which professionals they wish to deal with anyway, so the language is essentially harmless.  LPCs are qualified, can prove it, and like any other profession, are ultimately at the mercy of the judge’s discrimination as to which professional they choose to retain.
The bills were voted from the Senate on June 6 and have been referred to the House Judiciary committee.  Given that the legislature will break next week for the summer, the bills will likely be heard in September.
Parts of Elder Abuse Package Headed towards Governor’s Desk
Some bills in the Senate-passed package of bills dealing with elder abuse and the protection of vulnerable adults (reported in past GC reports) have worked their way through the House.  

The bills that have been sent to Governor and expected to be signed are:

· SB 454 (Nofs)- deals with the requirements for witness testimony

· SB 455, 459 and 465 (Rocca) – increases penalties for elder financial abuse and fraud

· SB 457 (Colbeck)- allows for an elderly and vulnerable adult death review team to be established

· SB 461 (Schuitmaker) – lists rights of persons for whom a guardian is appointed

· SB 462 (Bieda)- requires nursing home employees to report abuse to Department of Licensing and Regulatory Affairs (LARA)

· SB 464 (Schuitmaker) - requires "in-person" interview during an investigation with the abused adult in the adult's home or at the county DHS office.

· SB 466 (Schuitmaker)– creates Senior Alert program

· SB 468 (Hansen)- amends criminal procedural code for reports of vulnerable and elderly abuse

The following bills have passed the Senate, but are still sitting in House committees:

· SB 456 (Young) – Requires banks and credit unions to issue a written disclosure of rights of account holders for joint accounts.  This bill was assigned to the House Banking and Financial Services Committee.

· SB 460 (Young) – Requires banks and credit unions to issue a written disclosure of rights of account holders for joint accounts.  This bill was assigned to the House Banking and Financial Services Committee.

· SB 463 (Young) – Requires financial institutions for train their employees to spot possible financial abuse of vulnerable adults.  Also requires financial institutions to report suspected cases of financial abuse to a county department of human services.  B 467 (Jones) – Provides for the regulation of annuity sales.  This legislation was assigned to the House Families, Children, and Seniors Committee.

· SB 604 (Young) - Amends banking code to require disclosure of additional information to each of the proposed account holders, in writing, prior to application for a joint account.  This bill was assigned to the House Banking and Financial Services Committee.

· SB 605 (Bieda) - Amends Savings and Loan Act to require similar disclosures as SB 604.  This bill was referred to the House Banking and Financial Services Committee.

· SB 706 (Gregory) - Governs the use of senior specific certification and professional designation by insurance producers.  This legislation was assigned to the House Families, Children, and Seniors Committee.

· SB 777 (Warren) - Amends Insurance Code to establish certain new procedures and requirements for insurance producers and insurers regarding replacement policies and contracts.  SB 777 was sent to the House Families, Children, and Seniors Committee.

There is one other bill of interest on this topic:

· SB 1153-Sen. Bieda (D-Warren) Creates registry for perpetrators of vulnerable adult abuse.  Referred to the Senate Families, Seniors, and Human Services Committee

Alzheimer’s Check-off Bills

One “pair” of the Alzheimer check-off bills has passed both the House and the Senate.  SB 324-325 (Senators Pappageorge and Warren) have passed the Senate and have been reported out of the House Taxation Committee, so they are on the House floor.  HB 4518-4519 (Rep. Lori) have passed the House and on May 29 were discharged from the Senate Finance Committee.  Thus, they, like the senate bills, are on General Orders on the Senate floor.  

The income tax check-off “reform” bill, HB 5232, has been signed into law as PA 151.  One feature of this bill is a statutory limit of ten “check-off’s”.  In some respects, this change is moot, given that Treasury—and by implication, the Governor—has made it very clear that there will be no more than 10 at any one time.  However, it has made competition for the four “open” slots much more competitive.   In addition to the Alzheimer’s Association, there are a number of charities competing for these four slots:  Special Olympics, Boy Scouts, Red Cross, ALS, Detroit College Promise Fund, Autism, Amber Alert, School Supplies, and Firefighter Training.  Special Olympics made it across the finish line, using the date of the Olympics as leverage.  Some of the remaining sets of bills are more viable than others.  At this point, the Alzheimer’s check off bills are the only ones other than Special Olympics to have had bills that passed both houses.

Ultimately, it is a “leadership” decision which of these check-off bills get set to the Governor.  
New Legislation Would Make Major Changes to Medical Malpractice Law
A package of bills introduced in both the House and Senate seek to, in the words of key sponsor Senator Roger Kahn (R-Saginaw Twp.), “strengthen and further the tort reforms of the 1990’s.”

Senate Bills 1115-1118 and House Bills 5669-5672 have been the subject of a strong push by the Michigan State Medical Society to make major changes to Michigan’s medical malpractice system.  The bills, in summary, do the following:

SB 1115/HB 5669:  Makes “loss of household services,” among other things, a non-economic damage (and therefore subject to the cap on damages).  The bills also change the way future damages are calculated to the effect of reducing the award to the plaintiff.

SB 1116/HB 5670:  Allows physicians to claim a defense of “professional judgment,” regardless of whether their actions were within the accepted standard of care.

SB 1117/HB 5671:  Extends existing expert witness requirements to malpractice claims against non-licensed health professionals.  This means that expert witnesses testifying on the standard of care will have to be members of the same health profession as the defendant, and have “practiced that profession during the year immediately preceding the date of the occurrence that is the basis of the claim.”

SB 1118/HB 5672:  Amends service requirements for affidavits of meritorious defense; alters statute of limitations for malpractice claims in which a personal representative dies or is ruled legally incapacitated.

The above bills have been the subject of two hearings so far in the Senate Insurance Committee.  The Senate Insurance Committee has scheduled a third hearing for June 5.  Meanwhile, the House Judiciary Committee may hold a hearing on the House versions of the bills on June 7.

Another pair of identical bills, SB 1110/HB 5698, would implement a gross negligence standard for medical malpractice taking place in an emergency department or obstetrics unit of a hospital.  These bills have yet to be scheduled for hearings, and there is a question of whether they will receive hearings in the future.

DCH Budget 

Both the House and Senate have approved the omnibus budget bill for state agencies, and the general omnibus bill is headed to the Governor’s desk.  Some items of interest in the DCH portion include:

Appropriations Changes from FY 2011-2012

· Staffing for Autism Treatment Services Initiative Adds funding of $400,000 Gross (all GF/GP) to the Mental Health/Substance Abuse Program Administration line item renamed "Behavioral Health Program Administration" to finance 3.0 FTE positions related to  implementation of the autism treatment services initiative.  The funding increase is offset by nursing home transition savings.


· Children with Serious Emotional Disturbance Waiver Increases funding for the Children with Serious Emotional Disturbance Waiver  Program by $4.5 million Gross ($0 GF/GP), enabling the  Department to serve additional children eligible for the federal waiver program in which community mental health services programs (CMHSPs) provide home and community-based mental health services.  Currently, 12 CMHSPs in eighteen counties provide services for up to 357 children.
· Traumatic Brain Injury Treatment Model Project Restores $200,000 Gross ($100,000 GF/GP) funding for use of EBM Care, Inc. traumatic brain injury treatment interactive software at 4 trauma hospitals.  This funding was included in FY 2011-12 supplemental Enrolled HB 4289.
· Aging Services to Support Community Living Includes $1.1 million GF/GP for senior community programs to be allocated to area agencies on aging for locally-determined needs (Community Services line item funding shown).  Related boilerplate Sec. 1421.
· Behavioral Health Drugs on Preferred Drug List Restores $18.7 million Gross ($6.3 million GF/GP), in the Pharmaceutical Services line, of the anticipated savings included in the FY 2011-12 budget.  These savings resulted from including behavioral health drugs on the preferred drug list.  A statutory change would have been required to have realized these savings
· Medicaid Estate Recovery Program Restores $16.7 million Gross ($5.6 million GF/GP), in the Pharmaceutical Services line, of the anticipated savings included in the FY 2011-12 budget  These savings resulted from strengthening current Michigan estate recovery laws.   A statutory change would have been required to have realized these savings.
· MIChoice Program Adjustments Increases the Medicaid Home- and Community-Based Services Waiver line by $36.4 million Gross ($5.2 million GF/GP) to recognize additional transitions from nursing homes and the reduction in the waiting list for the MIChoice program, $24.6 million Gross and $11.8 million Gross respectively.
· Autism Spectrum Disorder Coverage Includes $20.9 million Gross ($6.7 million GF/GP) to fund autism spectrum disorder treatment for Medicaid and MIChild eligible children.  The new line "Autism Services" is authorized at $17.6 million Gross and the MIChild line at $3.3 Gross.


Welfare Drug Testing

State Representative Jeff Farrington (R – Utica) has introduced HB 5223, a bill that would require a drug test in order to qualify for FIP benefits.  Under the original version of the bill, if a FIP applicant tests positive for drug use or refuses the test altogether, that applicant is denied benefits.  Additionally, FIP applicants who take the test and test negative (which apparently in places like Florida that have passed similar legislation is more than 98% of all applicants), the costs for taking the test come out of their first check for benefits.

Before the bill was voted-out of committee, a new version of the bill was circulated.  The primary change was that the drug testing is now “suspicion-based,” with the criteria around how suspicion is determined being established by the Department of Human Services.  Of course, suspicion-based testing is fraught with problems like racial and economic profiling, but this was generally viewed as a positive step forward by groups in opposition to the bill (though their opposition didn’t change.

Despite those changes, substance abuse treatment and human services groups spoke in opposition to the bill in front of the House Families, Children and Seniors Committee on Tuesday, May 8.  Despite a lack of support from outside organizations, the bill passed the following week.

Yesterday (Thursday, June 7), HB 5223 was voted off the House floor.  However, there were further amendments to the bill, which are attached.  In summary:

· An applicant can refuse a test, but has to wait 6 months to reapply;

· If an applicant tests positive, that applicant has 2 options:  reapply in 6 months, or receive treatment and reapply (and test negative) in 90 days.  A subsequent positive test during the duration of receiving FIP benefits disqualifies the beneficiary for a year.

· A reporting requirement on the effectiveness of this program (number screened, number positive, number negative, number referred to treatment, total cost of the program, etc)

· HIPAA compliance

Yet another step, however slight, in the right direction.  There is more work to be done in the Senate.  The bill passed 71-37.

SB 246 and 247
(N) "QUALIFIED JUVENILE FORENSIC MENTAL HEALTH EXAMINER" MEANS  

1 OF THE FOLLOWING WHO PERFORMS FORENSIC MENTAL HEALTH EXAMINATIONS  

 FOR THE PURPOSES OF SECTIONS 1062 TO 1074 OF THE MENTAL HEALTH CODE  

 BUT DOES NOT EXCEED THE SCOPE OF HIS OR HER PRACTICE AS AUTHORIZED  

 BY STATE LAW: 

  (i) A PSYCHIATRIST OR PSYCHOLOGIST WHO POSSESSES EXPERIENCE OR  

 TRAINING IN THE FOLLOWING: 

 (A) FORENSIC EVALUATION PROCEDURES FOR JUVENILES. 

 (B) EVALUATION OR TREATMENT OF CHILDREN AND ADOLESCENTS WITH  

 EMOTIONAL DISTURBANCE, MENTAL ILLNESS, OR DEVELOPMENTAL  

 DISABILITIES. 

 (C) CLINICAL UNDERSTANDING OF CHILD AND ADOLESCENT  

 DEVELOPMENT. 

 (D) FAMILIARITY WITH COMPETENCY STANDARDS IN THIS STATE.  

  (ii) BEGINNING 18 MONTHS AFTER THE EFFECTIVE DATE OF THE  

 AMENDATORY ACT THAT ADDED SECTION 1072 OF THE MENTAL HEALTH CODE, A  

 LICENSED MASTER'S SOCIAL WORKER OR LICENSED PROFESSIONAL COUNSELOR  4 

 OR LIMITED LICENSED PSYCHOLOGIST WHO HAS COMPLETED A JUVENILE  

 COMPETENCY TRAINING PROGRAM FOR FORENSIC MENTAL HEALTH EXAMINERS  

 THAT IS ENDORSED BY THE DEPARTMENT UNDER SECTION 1072 OF THE MENTAL  

 HEALTH CODE AND WHO POSSESSES EXPERIENCE OR TRAINING IN THE  

 FOLLOWING: 

 (A) FORENSIC EVALUATION PROCEDURES FOR JUVENILES. 

 (B) EVALUATION OR TREATMENT OF CHILDREN AND ADOLESCENTS WITH  

 EMOTIONAL DISTURBANCE, MENTAL ILLNESS, OR DEVELOPMENTAL  

 DISABILITIES. 

 (C) CLINICAL UNDERSTANDING OF CHILD AND ADOLESCENT  

 DEVELOPMENT. 

 (D) FAMILIARITY WITH COMPETENCY STANDARDS IN THIS STATE.
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