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2012 Election and Ballot Proposals

By the time this report is published and distributed, there are but 3 days left before the 2012 election; a fact that probably makes most people quite happy, given stuffed mailboxes, clogged in-boxes, and unwatchable television at this point.  This election season, Michigan voters are looking at (besides for a load of local Township, County-wide and Judicial races), of course, the President, one of our two U.S. Senators, our Congressional delegation, nearly half of the State Supreme Court, and all 110 State Representatives.  The State Senators, Secretary of State, Attorney General and Governor are not up until 2014.
While it may be clear as mud as to whom to vote for on Tuesday, November 6, some issues may be less clear, and that is the six ballot proposals under consideration.  Five of the six amend Michigan’s Constitution, and one is a yes-means-no, no-means-yes proposal.  For your and your friends’ and family’s edification:

Proposal 1 – “Stand Up for Democracy”

This proposal seeks to repeal PA 4 of 2011, commonly known as the Emergency Financial Manager Law.  The law as it was enacted grants broad and sweeping powers to Emergency Financial Managers who are appointed by the Governor to oversee cities or schools that are considered to be in a financial crisis.  These powers include the ability to tear up collective bargaining agreements and other contractual obligations held by the entity in question.  The referendum to repeal the law is strongly backed by public employee unions but opposed by Governor Snyder.  This is the yes-means-no, no-means-yes proposal, in that some voters are confused that “yes” means “yes, I want to get rid of this law; hence the ballot question itself.”  Not so.  Yes, in this case, means “yes, keep the law on the books.”

A “Yes” vote will affirm the law.

A “No” vote will repeal the law.

Proposal 2 – “Protect our Jobs (Protect Working Families)”

This proposed constitutional amendment would place the right to collective bargaining into the Michigan Constitution.  The proposal was put together by unions mainly in response to the large number of new laws recently enacted by the Michigan Legislature which restrict the ability of employees to collectively bargain for wages, hours and working conditions and out of concern that “right to work” legislation will pass in the lame duck session. The proposal is supported by unions, particularly those in the public sector, and opposed by the Governor, business groups, and organizations representing local governments.  

A “Yes” vote will adopt the proposal and make the change to the Michigan Constitution.

A “No” vote will reject the proposal.

Proposal 3 – “Michigan Energy, Michigan Jobs”

Under current state law, electric utilities in Michigan must derive a certain percentage of their overall load from renewable sources by 2015 (specifically, they must obtain 15% of the electricity from “green” sources, including wind, solar, hydroelectric or other renewable sources).  This proposed constitutional amendment would increase the current “Renewable Portfolio Standard” from the 15% by 2015 contained in state law, to 25% by 2025.  Further, it would place the new standard into the Michigan Constitution, making it extremely difficult for the Michigan Legislature to alter it.  However, advocates state that the majority of other states have similar or higher standards.

A “Yes” vote will adopt the 25% by 2025 standard into the constitution.

A “No” vote will reject the new standard, thereby retaining the current 15% by 2015.

Proposal 4 – “Citizens for Affordable Quality Home Care”

This proposal stems from the ongoing legal and legislative battle over the rights of certain home care workers to collectively bargain.  This proposal would amend the Michigan Constitution to settle the question and grant limited collective bargaining rights to certain classes of home health care workers.  In addition, it would create a registry to link home care recipients with pre-screened home health care providers. Proponents sought the ballot proposal to restore these rights to collectively bargain that were removed by the legislature.  Opponents state that a constitutional amendment is not needed for a registry and that the home health care workers are not truly “state employees”.

A “Yes” vote will grant home health care workers collective bargaining rights and create the registry, within Michigan’s constitution.

A “No” vote will maintain current law which disallows home health care workers collective bargaining rights.

Proposal 5 – “Michigan Alliance for Prosperity”

This proposal would amend the Michigan Constitution to prohibit the Legislature from enacting a tax increase with less than a 2/3 vote of the House and Senate.  The proposal is modeled after a similar constitutional amendment passed in California in the 1970’s.  Backers, which include Americans for Prosperity, claim that the amendment will protect taxpayers.  Opponents state that the proposal, if passed, would be far more likely to protect tax loopholes.   This is an unusual proposal in that the State Chamber of Commerce and labor unions both oppose it, stating that the proposal would create a “minority rule” for any taxation issues, and would make it all but impossible to eliminate existing tax breaks for special interests.

A “Yes” vote would amend the Michigan constitution to require a 2/3 vote of the House and Senate to pass any tax increase or eliminate any tax exemption.

A “No” vote would reject the proposal and maintain the current majority rule for tax legislation.

Proposal 6 – “The People Should Decide”

This constitutional amendment would require a vote of the citizens of Michigan before the state could construct or finance a new international bridge or tunnel crossing.  It is funded by Manuel “Matty” Moroun, the owner of the Ambassador Bridge.  It is aimed at stopping the construction of the New International Trade Crossing – a bridge that would compete with the Ambassador for traffic. It would also require votes of the electorate before building any international crossing.  Mr. Moroun is also bankrolling Proposal 5 in exchange for the support of certain elements of the Tea Party for his anti-bridge crusade. Governor Snyder strongly opposes this proposal, along with most statewide business organizations and unions.

A “Yes” vote would constitutionally require all future international bridge or tunnel projects to be approved by a statewide vote (although it is unclear whether this would affect the current NITC project).

A “No” vote would reject the proposal and leave decisions on new international bridge and tunnel projects in the hands of the Legislature and Governor.

Juvenile Competence

On Wednesday, September 19, MCA submitted testimony to the House families, Children and Seniors committee to discuss MCA’s position on SB 246 and 247 (and HB 4555 and 4556; the same bills, but in the House).  Again on September 27, Christine Nace, MCA’s President, appeared with Jim Blundo, President of MMHCA, to provide written and verbal testimony.  The bills are still in the House Families Committee, and advocates for the bills hope they will be passed before the end of Michigan’s post-election “lame duck” session, starting at the end of November and running until mid-December.  There are as of yet two unresolved issues.

The first issue:  some amending language was suggested (attached to this report) by the Psychological Association and Psychiatric Society.  This language lists diagnosis and testing as minimum requirements for professionals who wish to engage in assessing a juvenile’s competence to stand trial.  Of course, LPCs are fully capable of those additional minimum requirements, so on its face, the suggested amendments may not be a big deal.  The question, of course, is “just what are they trying to pull.”  In their testimony, MPA and MPS claimed that LPCs are not qualified to perform those requirements, and thus the bills “more appropriately” clarify professionals qualified to assess juvenile competence.  
The second battle, referred-to above, is that of funding and restoration requirements for juveniles.  The bills allow for courts to order mental health services for children who are not able to be restored due to a serious emotional disturbance.  Counties and CMHs are concerned that there is no reliable figure for how many children that may entail (estimates range between 120 and 700), and given that potential increase in children entering the mental health system, there are no additional funds available for counties or CMHs to handle the increase in need – especially since there is no clear picture on how many of these children will be Medicaid-eligible.  Given that many children may only qualify for a CMH’s general fund – and that there is no clear picture regarding how my children are expected to enter the system due to this legislation – and that funds for CMHs and counties are continually reduced, the Michigan Association of Counties and the Michigan Association of Community Mental Health Boards oppose the bills.  The Chairman of the committee, Representative Ken Kurtz (R – Coldwater), asked the Department of Community Health, the Counties and the CMHs to work out a compromise before November session. 

The Michigan Counseling Association, Michigan Probate Judges Association, National Association of Social Workers and the Michigan Council on Crime and Delinquency support the legislation.

Blue Cross Blue Shield of Michigan Report

The package of bills currently before the Senate Insurance Committee, SB 1293 and SB 1294, were drawn up as Governor Snyder’s plan to change the insurance code to convert Blue Cross Blue Shield of Michigan (BCBSM) into a nonprofit mutual company to deal with the upcoming advent of the Affordable Care Act (ACA). Under the current tax code, BCBSM is the only insurer of last resort in Michigan. This means that the company cannot turn anyone away for prior medical conditions, and in return BCBSM has operated free from all local and state taxes. The ACA will greatly alter this dynamic by making all insurance companies insurers of last resort, which makes the special deal for BCBSM no longer necessary. To remedy this, the plan would convert BCBSM into a nonprofit mutual company, the only one in Michigan, and remove their tax-free status. 

BCBSM agrees with the need for a change, and is in support of the governor’s plan. BCBSM claims it is in favor of fair competition between all of the state’s insurance providers, and that by converting the company in such a manner they could more easily adapt to the changing environment in the insurance world. BCBSM claims that current mandated government oversight results in delays of passing new rates of insurance that are two to ten times longer than their competitors. The removal of such oversight (or at least playing on the same regulatory field everyone else has to play on) would allow BCBSM to match the lag time of their competitors, and also allow them to take on more individual clients. The current market has almost a five times larger share of individual clients than BCBSM has under their policies.

Governor Snyder’s proposal is not simply a change to benefit BCBSM. Kevin Clinton, the Commissioner of the Office of Financial and Insurance Regulation, explained in his report to the Committee that BCBSM, on top of newly paying $100 million annually in taxes, will be required to pay $1.5 billion over 18 years to a newly created nonprofit organization. This money is meant to remove the advantage BCBSM would have from operating as tax exempt for so many years. The new nonprofit would have a social mission to assist in child and senior insurance issues, and coupled with other taxes and revenues the new nonprofit will likely receive closer to $3.6 - 4.3 billion over the 18 year period. Safeguards will be put in place to ensure that BCBSM stays a nonprofit, and stays in Michigan. If they convert to a for-profit enterprise or leave the state, they must pay the fair market value of BCBSM at that time to the new nonprofit.

Attorney General Schuette has expressed opposition to the bill package. He wants to see a full financial review of the company before the conversion is made. Clinton responded by asserting that BCBSM would only need a fairness assessment because the company is only undergoing a conversion, and not an outright sale. He believes the safeguards in place will not leave the state at risk should BCBSM attempt to turn into a for-profit company. Further, if they did attempt to leave the purview of the government, that would be the time to assess the value of the company, because you could take any future growth that BCBSM may have accrued. If they had devalued, then it would be folly to try to extract more than the company was worth. AG Schuette also voiced worries about the care of seniors after BCBSM is not longer required to provide added care for them in their social mission. Clinton points out that the new nonprofit would likely take charge of senior care, due in part to the fact that they would be in charge of the subsidy provided under the current five year Medigap rate freeze negotiated by AG Schuette. 

One consequence of Governor Snyder’s proposal to change the insurance code, including repealing Public Act 350 (the statute that created BSBSM), would be that the Blues would be allowed to delve into other areas of insurance – auto, home, life – beyond health as a nonprofit mutual company. However, the Blues indicate that they have no immediate interest in venturing into other markets. They recognize that all insurance markets are not the same, and the Blues will stay focused on provided the highest quality health care possible for the time being. He could not say the same for the Accident Fund, which deals with workers compensation and has been owned by Blue Cross Blue Shield since the state sold it to them in the 1990s. Hetzel says that the Accident Fund has wished to expand for a long time, and it would only make sense for the government to take away any restrictions to growth for a Michigan based company. They did not say exactly which types of insurance they hoped to expand to, because they had never been presented with any opportunity before. 

Both the Blues and the Accident Fund are interested in having more possibilities, and the Accident Fund is hoping to be able to capitalize on new frontiers as soon as possible. Other insurance companies worry that the influx of a large player such as BCBSM into a new market would drive out the competition due to their ability to offer lower fee levels than most current providers. The Insurance Institute of Michigan agrees with these concerns, but is also hopeful that the governor’s plan will do more to create a level playing field for all companies in general.

Substitutes of both bills passed the Senate with a 33-4 vote, with Senators Hunter, Caswell, Jansen, and Colbeck comprising the no votes. Many Republicans expressed concerns about the possible connection between the Affordable Care Act and these conversion bills. They were concerned that these bills would help the ACA along, and some felt that the discussion should have happened after the election to see if the ACA will remain in effect. 

The substitutes limited “most favored nations” agreements due to complaints that BCBSM’s 70% market share would still allow them to strike deals that smaller companies would have no chance to compete with. The committee did not go as far as some would have liked on the matter though. An amendment proposed by Senator Caswell would have completely banned most favored nations agreements, but bill sponsor and Committee Chair Hune called the amendment “unfriendly” and the amendment failed to gain enough support to pass. 

While Attorney General Schuette had pressed for an independent evaluation of BCBSM, he was satisfied with the formal measures included in the bill to the point that he no longer felt an independent evaluation would be necessary at this time. The passed versions include a Security Provision that would strongly penalize BCBSM in lost capital and require at that time an independent evaluation if they attempted to convert into a for profit.

Three other amendments were added which were mostly technical in nature. An amendment by Senator Hune assured that the $1.5 billion going from BCBSM to the new charitable organization would in fact be used for charitable purposes. Another amendment by Senator Hune stated that Medigap would begin on January 1, 2016, and Senator Casperson won an amendment stating that the board would come up with a plan for the Medigap subsidy thereafter. 

Another amendment from Senator Caswell which would have allowed the current framework for nonprofit mutual disability insurers to continue for five years, and an amendment by Senator Gleason which would have prevented anyone from serving on the board who could financial benefit from BCBMS, both lost. The Senator Gleason amendment was described as overbroad by Senator Marleau, who also pointed out that there is already a conflict of interest clause in the bill package.

The first hearings for the House on the bills have been reported to be on November 13th. There was already one preliminary hearing on the bills while there were still in the Senate in which BCBSM and OFIR gave their presentations again to the House to provide background on the plan. The groups who did not win amendments are hoping to have better luck in the House than they did in the Senate. Existing for-profit insurers are still concerned about BCBSM having 70% of the market share. They allege that even if the rules are the same for all insurance companies, it cannot be a truly fair playing field if one company comes in with such a huge proportion of the market. What they would optimally like is a complete ban on most favored nations clauses, as well as requirements for BCBSM to pay more to health care providers to cover their losses. Health advocate organizations like the Area Agencies on Aging Association of Michigan are still concerned about BCBSM no longer being an insurer of last resort, and worry that seniors needing Medigap will slip through the cracks.

BCBSM, said that they have already heard and dealt with these concerns in the Senate hearings. Due to the fact that there hasn’t been a lot of new opposition to the bill heard, the Blues are confident the bill package can run through the House and still be on the Governor’s desk by the end of this year.
Medicaid Expansion

Part of the ACA is a requirement that states extend Medicaid eligibility to anyone at or below 133% of the federal poverty level.  Currently, that would be individuals making $14,856 or less, or households of two making $20,123 or less.

If Michigan chooses to expand the Medicaid program eligibility to 133% of the federal poverty level (as opposed to 100% where it now stands), the Michigan House Fiscal Agency estimates a savings of $211.1 million in GF/GP, and a savings of $1.1 billion in ten years.  It seems counter-intuitive that bringing an estimated 400,000 new people into Medicaid would save the state money.  However, the federal government will pay all of the costs for the Medicaid expansion for three years beginning in 2014.  After that, the match rate drops to 95% starting in 2017 and then to 90% in 2020.  As the House Fiscal Agency notes, even without looking at factors that save money for the state by expanding Medicaid eligibility, the move would have no GF/GP cost but would bring $2 billion of federal dollars into the state.  Over ten years, federal funds would bring $21.6 billion into the state and only require the state to pay $1.3 billion over what it currently pays.  

The savings in the state’s budget for opting-in to this move are outlined in detail by the House Fiscal Agency, but the highlights include:

· Non-Medicaid mental health services; $175 million is saved starting in 2014 as the state no longer has to pay for that for 3 years, and only provide a 10% match by 2020, saving $2 billion in 10 years;

· The Adult Benefit waiver savings occur when state participation drops from 33.61% to 0% in 2014 and eventually 10% by 2020, saving $36.1 million in 2014 to $414.1 million in 10 years;

· The Department of Corrections may save roughly $40 million in medical costs that are currently only GF/GP but may now qualify under the ACA expansion for federal funding;

The Senate Fiscal Agency has prepared a similar memo for the legislature, finding similar savings.

Enter, then, SB 1245 (Senator Bruce Caswell, R – Hillsdale).  The one-page bill prohibits the state from expanding Medicaid eligibility under the ACA to 133% of the federal poverty level.  If the bill passes, the state loses-out on the federal funds designed to cover the new population of Medicaid enrollees between 100% and 133% of the federal poverty level.  However, the Supreme Court decided that the federal government cannot penalize a state for not choosing to expand Medicaid; they just don’t get all the extra money at 100% federal match and won’t experience the savings outlined above (with the slight uptick in spending required to maintain the expansion in 2017 and 2020).  The objection inherent in SB 1245, then, is purely philosophical:  there’s no penalty for objecting, the state would have to spend a pittance of funds in 2017 and 2020 so it does cost something, and the new Medicaid enrollees – those so replete with income that they are between 100% and 133% of the federal poverty level – will qualify for federal subsidies to buy private insurance under Michigan’s health exchange.  The same exchange, of course, that House Republicans have so-far blocked.

Given the advice from the Senate and House Fiscal agencies that this expansion results in a net gain for the state, SB 1245 does not yet seem destined for a hearing.  Further, given that the only session day scheduled before the election is October 17 and that there are just a few other more pressing issues for the Senate to take-up, SB 1245 does not seem like it is headed for a vote.  The legislature won’t return again until after the election in November, so the political points scored for voting on SB 1245 seem moot.  That said there are rumors that the state may shift Medicaid from DCH to the Michigan Department of Human Services.  So while right now SB 1245 seems to be on a road to nowhere, there’s still “lame duck” and there’s still next session, starting in January, a year before all the 2014 ACA requirements and funds start to hit.  




Capitol Services, Inc.


110 W. Michigan Ave., Ste 700. Lansing, MI 48933


517.372.0860 Fax 517.372.0723


www.Capitolservices.org





�








